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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from 19 March.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

New clause 54 -  

Progress was reported after Hon Peter Foss had moved the following amendment - 

73A.  Religious or moral beliefs or principles 
Nothing in this Act renders it unlawful for a person to discriminate against another 
person on any one or more of the grounds of discrimination referred to in this Act if 
the discrimination is necessary for the first-mentioned person to comply with the 
person’s genuine religious or moral beliefs or principles. 

Hon PETER FOSS:  I have said all I need to say on this clause and we can now vote on it.  A difficulty arises 
because whenever antidiscrimination legislation is introduced there are always competing interests.  However, 
the bizarre issue here is that the competing interest is between an interest that is being protected under the Act 
and another interest that would be protected under the Act.  Whether members accept their objections or not, it is 
clear that persons of strong religious persuasions have some difficulties with the discrimination if it forces them 
to do things they regard as being against their religious convictions.  It is hard to say how we get around it.  We 
appear at the moment to be giving paramount importance to discrimination on the grounds of sexual preference.  
The Equal Opportunity Act gives paramount importance to the grounds of religious conviction.  One or other 
must be given paramountcy.  The one to which we should give paramountcy is the one that was first accepted, 
which is religious conviction, and not the later one that is being now proposed.  It would be quite unfortunate if 
as a result of this amendment we were to violate the principles of another antidiscrimination provision that was 
passed at a much earlier date.   

Hon N.D. GRIFFITHS:  The Government opposes the amendment, which seeks to put in place a blanket 
exemption.  The Equal Opportunity Act deals with exceptions for matters to do with religion.  I refer to sections 
72, 73 and 74 of that Act.  The Government is of the view that it is not good public policy to put in place a 
blanket exemption.  I note the Victorian precedent which came into being in the mid 1990s and the political 
character of Victoria at the time.  The Victorian precedent does not go as far as this proposed amendment in any 
event.   

New clause put and passed. 

New clause 55 - 

Hon PETER FOSS:  Section 74 of the Equal Opportunity Act, as mentioned by the minister, provides one of the 
general exceptions under the Act.  Section 74(2) reads - 

Nothing in this Act affects - 

(a) any rule or practice of an institution which restricts admission thereto to applicants of 
any class, type, sex, race, age or religious or political conviction; 

The Act goes on to state that in the case of an institution, it means an establishment that provides housing, 
accommodation and ancillary services for aged persons whether under statute or otherwise.  It is a general 
exemption.  The Act contains an exemption for every other kind of discrimination, including sex, age or 
religious or political conviction.  We believe that we should add sexual orientation as one of the other grounds 
that should be included in the Act.  I move - 

Page 34, after line 6 - To insert the following new clause - 

55. Section 74 amended 

Section 74(2)(a) is amended by inserting after “sex,” - 

“ sexual orientation  ” 

Hon N.D. GRIFFITHS:  The Government does not agree to the proposed amendment.  I note that Hon Peter Foss 
said that other areas of discrimination in the Equal Opportunity Act are not included in the exemption.  I refer to 
marital status, pregnancy and family responsibility or status.  The Government is not of the view that this area 
should be added to the exemption. 

New clause put and a division taken with the following result - 
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Ayes (14) 

Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Giz Watson 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott  

            

Pairs 

 Hon Simon O'Brien Hon Ken Travers 
 Hon Alan Cadby Hon Tom Stephens 

New clause thus negatived. 

Clause 60:  Family Court Act 1997 amended - 
Hon PETER FOSS:  We have no problem with the amendments made here other than the fact that they are 
dependent on amendments with which we do not agree.  As long as everyone understands that we are not 
endorsing the principles of the underlying amendments that cause the consequential amendments, we will not be 
opposing these amendments except on the voices purely to indicate our concern for the underlying amendments.  
We accept that if we are to have the underlying amendments, we need these amendments.   

Clause put and passed. 

Clause 61:  Section 7 amended - 
Hon PETER FOSS:  This clause contains the part that is consequential on the amendments to which we objected.  
The Family Court Act is amended in another Act as well, but that is another Act with which we have very 
substantial problems.  We will oppose this clause on the voices but we will not divide. 
Clause put and passed.   
Clauses 62 to 66 put and passed.   

Clause 67:  Guardianship and Administration Act 1990 amended -  
Hon PETER FOSS:  Problems exist in this area, and they are multiplied because they are complicated.  For 
instance, because a number of people fall within the definition of a “de facto partner”, many difficulties have 
arisen and have not been easily resolved.  Will the minister tell the Committee whether problems have arisen 
under the Guardianship and Administration Act 1990 because the definition of “spouse” includes a single de 
facto spouse?  Has there been any difficulty in the administration of this Act because of multiple claims?   
Hon N.D. GRIFFITHS:  I have been advised that no difficulties have arisen.   
Clause put and passed.  
Clauses 68 to 70 put and passed.  
Clause 71:  Human Reproductive Technology Act 1991 amended -  
Hon PETER FOSS:  This is a matter with which the Opposition has serious moral concerns including the legal 
consequences after the human reproductive technology has taken place.  The Human Reproductive Technology 
Act 1991 has a preamble, and it is fair to say that laws usually contain preambles only when they contain 
interesting moral or political problems.  Preambles are not usually included as a matter of course.  However, they 
often provide a sense of why Parliament is enacting a certain law.  The preamble of the Human Reproductive 
Technology Act states -  

In enacting this legislation Parliament is seeking to give help and encouragement to those eligible 
couples who are unable to conceive children naturally or whose children may be affected by a genetic 
disease.   

It goes on -  
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Parliament considers that the primary purpose and only justification for the creation of a human egg in 
the process of fertilisation or embryo in vitro is to so assist these couples to have children, and this 
legislation should respect the life created by this process by giving an egg in the process of fertilisation 
or embryo all reasonable opportunity for implanting.  

This is a major area of dispute, and the Labor Party should allow for a conscience vote because the questions 
involved are those of life and death.  The doctrine of the Roman Catholic Church states that life begins with the 
fertilisation of an ovary, and to treat a fertilised egg in any way other than as a human being, is inconsistent with 
its moral principles.  Many people share this view even though it might not be a doctrine of the church to which 
they belong.  This legislation is not inconsequential in the minds of members on both sides of the House.  When 
we deal with this area, we stray dangerously into the concerns about the propriety of what is being done.  I am 
not keen on fertilisation procedures, and one of the reasons for this is the work carried out by Professor Fiona 
Stanley.  She has carried out world-renowned research into the consequences of a low birth weight.  She stated 
that a baby under 1 000 grams has many degrees of increased likelihood of developing cerebral palsy.  It is her 
belief - she has yet to prove her claims - that a child may experience other problems because of a low birth 
weight.  There is no doubt that we have the technical expertise to keep alive babies who are born with a birth rate 
of under 1 000 grams.  However, while the life of that baby is maintained, we also run the risk of condemning 
that baby to a lifetime of misery because he or she might suffer from cerebral palsy, social problems, and so on.  
I have a slightly different view from the Roman Catholic Church because I do not support this legislation at all.  
Although I have enormous sympathy for those who are unable to have children, I believe that we are playing 
with fire, and with the lives of children.   
That is my personal view - it is not the view of the Liberal Party - but it characterises the previous treatment of 
this legislation.  It has always been treated as a matter in which people have the capacity to express their personal 
views, and that has been a good thing.  Some issues in Parliament must be dealt with according to personal 
conviction and beliefs, and not along party lines.  I might support one particular provision on the basis of my 
personal beliefs, but another member will support a different provision.  That will lead to the passing of a Bill 
that is not necessarily supported by anybody as a whole.  That is one of the consequences of using a conscience 
vote.  It is not an ideal situation.  Winston Churchill once stated that democracy is not ideal, but that it is the best 
system we have.  I have been very concerned about the departure from the principle that we not deal with such a 
matter along party lines.  We have not dealt with it in a way that has sought to obtain consensus views or to 
reach a compromise of some type.  When this happens we end up with indignation, concern, and general bloody-
mindedness, and that is unfortunate.   
My views are not necessarily the views of the Parliament, or of the people in my party.  They do not necessarily 
represent the majority view of those in my party.  However, they fit within this area, and this is an area of the 
law in which members should be allowed to vote according to their personal views.  Quite apart from anything 
else, the Liberal Party objects to this area of law being amended along party lines.  The Opposition believes that 
it is an unfortunate precedent and an unfortunate departure from the practice of this Parliament and is, therefore, 
ill-advised.  We will in government repeal these unacceptable amendments.  In particular, the process by which 
they were brought into the Parliament was unacceptable.  I draw the Chamber’s attention to this amendment and 
the earlier one under the Artificial Conception Act, which dealt with the legal consequences.  This amendment 
deals with whether we can or cannot disallow the process.  I do not believe that in government we will repeal 
retrospectively the Artificial Conception Act; therefore, anything that occurred under that Act would be 
legitimate.  However, we will repeal the Human Reproductive Technology Act, as it should not have been dealt 
with in this way.  Some fundamental amendments to that Act are reflected in this Bill.  As I said, in clause 72(a) 
the words “couples who are unable to conceive children naturally or whose children may be affected by a genetic 
disease” in the preamble to the Human Reproductive Technology Act will be deleted and substituted with 
“persons who wish to be parents”.  I am against the idea of human reproductive technology, whether or not it is 
within marriage.  It is tampering with nature and is running a huge risk, driven by a wish to be a parent.  I can 
only sympathise with that wish because I have never had a problem having children of my own.  I know of 
people who have problems having children and whose wish to be a parent has become almost obsessive.  It is 
fair to say, and I freely admit, that I have never had that experience and therefore cannot understand it.  It is a 
fault that I do not have the insight into what it is like not to have children.  I am very thankful for that, but in 
lacking that insight I have a serious concern about the Act, however it is drafted.  When the basis of the Bill is 
amended to say “we want to have children”, it becomes about self.  The Bill is so selfish that I am concerned 
about what it says about society when people say that they want to be a parent without being part of a couple.  
There is no concern in this Bill about children.  The Bill is all about wanting to be a parent. 
Paragraph B of the preamble to the Human Reproductive Technology Act states - 

Parliament considers that the primary purpose and only justification for the creation of a human egg in 
the process of fertilisation or embryo in vitro is to so assist these couples to have children  . . .  
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The words “so assist these couples” will be deleted and replaced with - 

assist persons who are unable to conceive children naturally due to medical reasons or whose children 
are otherwise likely to be affected by a genetic abnormality or disease, 

I understand that one medical reason is that people of the same gender cannot conceive.  That is a matter of 
considerable concern to me.  Section 21 of the Act, which deals with the code of practice for artificial 
insemination, states - 

Without limiting the generality of section 14(1)(c), the Code, or directions, may make provision as to - 

The other place made an amendment, which can be found in clause 73, that seeks to amend section 21 by 
inserting after paragraph (h) the following paragraph - 

(i) the means of identifying, for the purposes of sections 24 and 26, the person or persons 
on behalf of whom any gametes, egg in the process of fertilisation or embryo are 
stored, kept for implantation or developed which, in accordance with consents given, 
may be - 
(i) a woman or man; or 
(ii) a couple who are married, or in a de facto relationship with each other 

whether they are different sexes or both female; 

Obviously, there is no system yet provided by legislation in which two males can have in-vitro fertilisation.  
However, I would not hang my hat on that.  Similarly, the amendment is carried through to clause 74, which 
seeks to amend section 23 of the Act.  Section 23 reads - 

An in vitro fertilisation procedure may be carried out where - 

(a) it would be likely to benefit - 
(i) persons who, as a couple, are infertile; or  

(ii) a couple whose child would otherwise be likely to be affected by a genetic 
abnormality or disease; . . .  

Clause 74(1)(a) provides that section 23(a) is amended by deleting subparagraph (i) and the word “or” after it 
and inserting instead - 

(i) persons who, as a couple, are unable to conceive a child due to medical 
reasons;  

(ia) a woman who is unable to conceive a child due to medical reasons; or 

Subclause (1)(b) provides that subsection 23(a) is amended - 

in subparagraph (ii) by inserting after “couple” - 

“or a woman”. 

That means a couple or a woman whose child would otherwise be likely to be affected by a genetic abnormality 
or disease.  Similarly, subclause (2) provides that paragraph (c)(ii) of section 23 is deleted.  That paragraph states 
- 

the persons seeking to be treated as members of a couple are - 

(i) married to each other, or; 

(ii) are co-habiting in a heterosexual relationship as husband and wife and have done so 
for periods aggregating at least 5 years, during the immediately preceding 6 years; 

Lots of words are sought to be deleted.  The subparagraph that will be inserted instead provides that people are 
not required to have cohabited for any period of time; they just need to be in a de facto relationship with each 
other and be of the opposite sex to each other. 

There are a few other changes that I will deal with when we reach the relevant clauses.  It concerns me that the 
underlying consensus in Parliament that enabled this legislation to be passed and that plainly deals with life or 
death problems and the creation of a type of life was considered along party lines.  The Opposition finds this 
unacceptable and will oppose and divide on each clause of the Bill.  We believe that it is important to state 
clearly on the record where we stand.  It is also important that each member in the Chamber today puts his or her 
position on the record.  Unfortunately, some members are not present in the Chamber today and will not be able 
to put their views on the record.  However, it is appropriate that every member in the Chamber today be asked to 
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state their position on what we say is a major moral issue and an issue on which we believe there has been a 
failure on the part of the Government to achieve consensus and a major departure from the previous method of 
handling this type of legislation.  Leaving aside the merits of the legislation, the process is unacceptable.  
However, the Opposition finds the result on its merits also unacceptable. 

Hon BARBARA SCOTT:  I support the comments of Hon Peter Foss on behalf of the Opposition and will add to 
those comments.  The Human Reproductive Technology Act 1991 passed through this Parliament in October 
that year.  The Act enables couples who are unable to conceive children naturally or whose children may be 
affected by a genetic disease to access a highly technical, medical procedure that is still in an experimental stage.  
It is a very expensive and stressful procedure, and, as Hon Peter Foss said, there is a high and yet to be 
determined threat of failure, and a threat that children born by that procedure will have birth defects, not only 
because of their low birth weight but also because, according to recent research, IVF technology is fraught with 
that possibility.  

I strongly support Hon Peter Foss on this issue because this relates to the beginning of life for a child.  We must 
protect the rights of a child from its conception and inception.  I know that has been debated in this Chamber 
previously, but we must consider the rights of the child in this instance when we are proposing serious changes 
to the Human Reproductive Technology Act 1991 to fit with the legislation we are considering today to permit a 
change as major as moving from eligible couples - a mother and a father - whose sperm and ova are put together 
in a glass tube and developed into an embryo and then implanted, to persons who wish to be parents.  This 
Parliament should take some responsibility for the rights of the child involved.  This piece of legislation should 
not only have been sent to a committee; we also should have received a detailed impact statement on how this 
technology will affect future children.  To permit a change in an Act so that persons rather than parents can be 
part of legislation and that this Parliament will no longer determine that children have the right to conception 
from a father and a mother opens a whole range of legalistic arguments for the future of these children. 

I will put a scenario to Parliament.  I refer to two persons - one being a woman or maybe two women or two men 
- who decide they want to access in-vitro fertilisation and become responsible parents.  This produces two 
outcomes for a child, the first of which is the origin of the child.  Will we define and clarify who is the father and 
who is the mother, or will we deny the children their origins?  It is a basic human right of every child to know its 
mother and father, for a whole range of psychological and emotional reasons.  Secondly, and more importantly 
from a genetic point of view, the child would want to know its health history and whether it will carry a disease 
that is inherent in the genes of the father or mother.  To deny that right to a child is to deny that child its basic 
human right.   

My second scenario relates to two persons of the same sex accessing IVF because the woman is infertile or is 
deemed to be infertile.  If the child turns out to carry genetic disorders and be physically malformed, those 
persons must take on the responsibility of parents.  I am concerned from the point of view of the child that this is 
a boutique situation of “get your child this way” because of an inherent infertility barrier or not being able to 
have sexual intercourse with a male and putting that up as a health risk.  I am concerned that the resulting 
malformed child would have an indefinite future.   

The CHAIRMAN:  We are dealing with clause 71.  Some of the issues now being discussed are specific to other 
clauses.  I give Hon Barbara Scott the call to conclude her comments on clause 71, but the specific clauses 
should be dealt with after that. 

Hon BARBARA SCOTT:  The specific clause is clause 72, the preamble to the Act. 

The CHAIRMAN:  The member appears to be referring to clauses 74 and 75. 

Hon BARBARA SCOTT:  In the preamble of the Human Reproductive Technology Act, paragraph A refers to 
eligible couples who are unable to conceive children naturally or whose children may be affected by genetic 
disease.  Paragraph B states -  

Parliament considers that the primary purpose and only justification for the creation of a human egg in 
the process of fertilisation or embryo in vitro is to so assist these couples to have children, and this 
legislation should respect the life created by this process by giving an egg in the process of fertilisation 
or an embryo all reasonable opportunities for implanting.   

I am concerned that we are altering that section of the Human Reproductive Technology Act and inserting 
“persons” for the reasons I have elaborated. 

Hon N.D. GRIFFITHS:  The two members who have spoken have raised a number of points and have canvassed 
a number of issues raised in this part of the Bill.  Notwithstanding that, I will speak briefly to some of the issues 
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and I trust that that will expedite matters.  The changes proposed do not alter the reasons for which an embryo 
may be created or the way in which an embryo should be dealt with.  This is not dealing with a life and death 
matter as such.  The words that are proposed to be deleted in paragraph A of the preamble are picked up again in 
paragraph B of the preamble, and that is dealt with in clause 72.  The eligibility of persons who may access IVF 
are set out in clause 74 of the Bill, which relates to section 23 of the Act.   

Section 23 provides for access to in-vitro fertilisation procedures for persons who, as a couple, are unable to 
conceive a child due to medical reasons; a woman who is unable to conceive a child due to medical reasons; or a 
couple or a woman whose child would otherwise be likely to be affected by a genetic abnormality or disease.  
There are certain limitations on couples who want to use this technology.  It is not just a matter of a fertile 
woman living in a lesbian relationship being able to access IVF.  Two females who are living together in a 
lesbian relationship would not be able to access IVF if the woman who wished to have the child was fertile.   

Hon Barbara Scott has raised a number of issues about in-vitro fertilisation and Hon Peter Foss has given his 
views on it.  These IVF issues exist under the current law.  They will not be changed as a result of this Bill.  The 
technology has been with us for a generation now.  I know there are various number of views in the community 
about whether this technology should exist or be used.  The fact is that it exists.  Children have come into being 
and are, I trust, leading happy lives.  These children have a genetic history, but the advice to me is that they 
cannot access their genetic history; that is provided for under the current arrangements and that is how IVF 
operates.  Although Hon Barbara Scott has raised a number of issues relating to IVF, they are not to do with the 
subject of the Bill as such.  

Hon BARBARA SCOTT:  I seek clarification from the minister.  The minister has moved down to clause 74 to 
cover some of the issues to which I have referred.  He said that no lesbian would be able to access IVF unless 
there was a medical reason to do so.  One of the medical reasons is infertility because that woman cannot have 
sexual intercourse with a male.  Is that no longer the case? 

Hon N.D. Griffiths:  No.   

Clause put and a division taken with the following result - 

Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O’Brien 

Clause thus passed. 

Clause 72:  Preamble amended -  

Hon PETER FOSS:  The preamble sums up our concerns.  It is simplistic to say that the process is not being 
changed and that it is not a life and death matter.  This whole Bill is about a life and death matter and the 
circumstances in which we are allowing human beings to intervene in the matter of life and death.  The consent 
of the Parliament to allow the process in the first instance was based on a conscience vote.  Having achieved 
that, the conditions that allowed those life and death matters to be progressed will now be changed.  We must 
wonder what the situation is if we ever agree to something on a life and death matter.  We put it up in a set of 
terms that can be agreed to and, having reached agreement on that, we say that it is no longer a conscience vote 
and the terms will be changed.  If it were put up in the first instance, when it was considered a life and death 
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matter, that consent on the life and death matter would not have been achieved.  That is a simplistic view.  I 
repudiate this and we will divide on this clause as well.  

Hon N.D. GRIFFITHS:  I have just had the opportunity to take advice from the Minister for Housing and Works, 
who handled the Bill that gave rise to the Human Reproductive Technology Act 1991 and who played a major 
part in its becoming law.  He has advised me that it was not a conscience vote on the part of the Government of 
the day.  He does not know what went on in opposition ranks, but he was reminded that Hon Peter Foss was 
opposed to the matter at the time.  

Hon PETER FOSS:  I am very pleased that the minister decided to mention this matter.  I had decided not to do 
so because I thought it was inappropriate; however, I will deal with it now.  It was an extraordinary debate.  
During the debate on the Bill, another debate was supposedly taking place on the floor of the Chamber between 
various people on either side.  At one stage there was a scrum in the middle of this Chamber involving all the 
Roman Catholics.  I remember it particularly clearly.  I remember that Hon Sam Piantadosi and, I think, Hon 
Tom Stephens were there.  This little group had a discussion in the middle of the Chamber and a deal was 
hammered out.  The Roman Catholics said what it was they could agree to.  As a result of that, we were all told 
that that was what we would agree to.  At that stage the numbers were there.  Whatever members opposite might 
think was happening with the conscience vote on their side of the Chamber, it was decided not in their party 
room, Caucus or ministry, but by a scrum of Roman Catholics in the middle of the Chamber.  I did not have a 
problem with that, because it was essential that people who had a major moral problem with this were given the 
opportunity to deal with it, even if they could not deal with it within their own party ranks.  However, that is 
exactly what happened here.   

Hon Tom Stephens:  You have a faulty recollection.   

Hon PETER FOSS:  I do not think so.  I was not in the scrum because I am not a Roman Catholic.  It was an 
extraordinary experience.  I thought it was democracy at work because all the party disciplines and other things 
were evident.  Apparently the minister thought he was having it his way.  The decision was made on the floor of 
the House; it was not even made in the lobbies, but next to the committee desk.  A discussion occurred and 
matters were resolved, and that is how the legislation came to pass.  It was an interesting experience.  I do not 
object to that process because it is important that we have some form of pressure release valve when that type of 
moral pressure is put on people to deal with matters with which they have considerable problems.   

I did not like the legislation then and I have made it clear that I still do not like it.  My reasons are slightly 
different from other members’ reasons.  I object to the Bill on moral grounds.  I will not repeat what I have said 
because it is on the record.  Whatever Hon Tom Stephens says, I saw what happened.  It was an extraordinary 
and unique experience that I have not seen happen before or since.  I do not object to it, but it will go in my 
memoirs as an unusual way that the Parliament deals with moral issues when necessary.  

Hon TOM STEPHENS:  The former Attorney General has a faulty memory of the handling of that legislation.  
The Government introduced the Bill.  At that time I was advancing the legislation on behalf of the Government 
and the then Minister for Health, Hon Keith Wilson.  The legislation received some criticism from Hon Peter 
Foss who made the same observation then about what he considered was the undue influence of the Roman 
Catholic members of the Parliament, as he insists on calling us.  At the time, the Government had made a 
decision about this Bill and it persisted with that position.  Hon Peter Foss had a different viewpoint and wanted 
that pursued.  He did not succeed in getting his amendments agreed to.  During that debate, Hon David 
Wordsworth was totally perplexed by discussions about in-vitro fertilisation and the concept that IVF was a 
different concept from utero-fertilisation.  He was as confused about the technology as Hon Peter Foss is about 
the Bill’s history.  

Hon PETER FOSS:  I did not start this argument and I do not want to continue it.  I rely upon the 
contemporaneous note I made during the debate.  I was not a major participant in that debate, but I will rely on 
my contemporaneous notes on how the matter was resolved.  I do not know what veil descended over Hon Tom 
Stephens’s eyes at the time, but I maintain my view.  I will not argue this point.  I have purposely not raised it 
because I think it is a side issue that it is not appropriate to discuss now.  However, because Hon Tom Stephens 
raised the issue, I put on record that I disagree with his view.  

Clause put and a division taken with the following result - 
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Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O’Brien 

Clause put and passed. 
Clause 73:  Section 21 amended - 

Hon PETER FOSS:  I have already raised the Opposition’s objections to this amendment.  I am pleased that I 
scored 10 points to get the minister to filibuster this debate.  All I have to do is get the Government Whip stirred 
up and I will be well ahead.  We oppose this clause for all the same reasons that I have given before.  

Clause put and a division taken with the following result - 

Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O’Brien 

Clause put and passed. 

Clause 74:  Section 23 amended -  
Hon PETER FOSS:  The Liberal Party has a fundamental objection to this clause.  Apart from the issues I have 
raised previously, I have a problem with paragraph (c), which provides -  

the persons seeking to be treated as members of a couple are - 

(i) married to each other; or  

(ii) are co-habiting in a heterosexual relationship as husband and wife and have done so for 
periods aggregating at least 5 years, during the immediately preceding 6 years;  

Subparagraph (ii) is to be deleted and it is proposed to substitute - 

(ii) in a de facto relationship with each other and are of the opposite sex to each other;  

A double change is being made.  A marriage suggests some degree of stability; the fact that people have made a 
commitment to live together for the rest of their lives indicates a degree of permanency.  The Act also requires 
some external evidence of stability in that a couple must have been living together for periods aggregating at 
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least five years in the immediately preceding six years.  Under this legislation they will be accepted if they are 
simply in a de facto relationship with each other.   

Nothing in this legislation prohibits people being in a relationship with more than one other person.  The people 
who apply must be a couple, but nothing prohibits an application from more than two people living together - a 
couple includes the larger group.   

The most offensive aspect of this legislation is that it does not require any form of relationship stability - the 
applicants simply must be in a de facto relationship.  The definition of a de facto relationship is not very 
demanding and the test to be applied has decreasingly difficult grounds.  A couple need not live together, have 
sex, have made a commitment to a joint lifestyle and so on.  Somewhere along the line, the people involved will 
achieve the status of de facto partners.  I do not know what de facto couples are required to prove.  As far as I 
can see, there is no minimum.  A couple is deemed to be in a de facto relationship according to the definition in 
the Interpretation Act.   

Where does the legislation prohibit an additional relationship?  There could be more than two people living 
together in ways that would constitute a de facto relationship.  Why is there no requirement similar to that in the 
Adoption Act for the relationship to be stable?  Why have we removed any obstacle to the use of this provision 
that might be deemed not to be in the interests of the child?  It seems to be self-driven; a person can simply say, 
“I want to have a child.”  If that person comes within the definition in section 85 of the Interpretation Act, he or 
she is entitled to apply.  

Paragraph (e) refers to consideration being given to the welfare and interests of a child and so on.  A person must 
simply consider those issues.  It is a peculiar clause, and it provides - 

An in vitro fertilisation procedure may be carried out where -  

. . .  

(e) consideration has been given to the welfare and interests of . . .  

A person could say that he considered those issues and decided they were not very important.   

That protection is now being removed.  The principle behind the legislation sadly will not protect the child - or, 
as is often the case, the children - who will result from these procedures.  

Hon BARBARA SCOTT:  I do not want to go over the same ground that Hon Peter Foss has covered, but I do 
agree with him.   

I am concerned about the stability of the environment into which these children will be born.  The Human 
Reproductive Technology Act was drafted very carefully to require that persons who sought to be treated as 
members of a couple were either married to each other or cohabiting in a heterosexual relationship and had done 
so for at least five years in the immediately preceding six years.  Nothing in this Bill requires any stability in a 
relationship.   

Paragraph (d) causes me concern.  It states - 

the reason for infertility is not age or some other cause prescribed for the purpose of this paragraph . . .  

Nothing in the legislation denies access to in-vitro fertilisation procedures by a 60 or 70-year-old man or woman 
in a same-sex relationship.  Members may have read, as I have, about a 60-year-old Italian woman who accessed 
IVF technology because her first son died in a traffic accident.  That was her choice and she may have been fit 
and well.  However, I do not believe it is right.  What about the rights of the child?   

The original Human Reproductive Technology Act provided protection against the barrier of age and instability 
in a relationship.  Will paragraph (d) be deleted?  Will there be no requirement for cohabitation for at least five 
years?  

Hon N.D. GRIFFITHS:  Members raised the issue of de facto relationships.  I refer to the debate we had earlier 
about the directions in the Act, the consent for an artificial fertilisation procedure, the role of the licensee as the 
gatekeeper and the consent of the de facto partner being required.   

Members also raised the welfare of the child.  The wording in section 23 dealing with the welfare of the child is 
not being amended.  

Hon Barbara Scott raised the issue of age.  It is dealt with in section 23(d), and it will not be amended.   

Hon PETER FOSS:  I obviously did not get my point across to the minister.  I know that paragraph (e) is not 
being deleted.  However, once we remove the concept of a stable relationship, that is the only requirement 
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remaining, and it is inadequate.  It might always have been inadequate.  The problem is that the inadequacy 
becomes a greater concern because of this amendment.  At least we had some guarantee of a stable relationship.  
The people were either committed to becoming married or they had been living together for five out of six years.  
Having thrown that out for de facto relationships, what is the Government doing to protect the children?  It is 
doing very little indeed.  We know the Government is not deleting section 23(e) of the Human Reproductive 
Technology Act.  We know what the Government is doing.  Does the Government know what it is doing?  The 
Government has removed one of the protections in that Act and the remaining protections are inadequate.  The 
Government cannot say it will not change that; it should change that.  If the Government is not prepared to 
include stability of a relationship as a prerequisite, it should beef up the provisions relating to the welfare of the 
children to be born.   

That is the point we are trying to make.  Why has the Government removed the requirement for a stable de facto 
relationship?  Why is it no longer required that there be some commitment to a relationship?  All that the 
Government now requires is that the couple is in a de facto relationship.  The couple could have started a de 
facto relationship yesterday.  They may have been in an on-and-off de facto relationship for five years and they 
may not have spent even one year in that relationship in the past five years.  It could be a tempestuous 
relationship with no commitment in the past five years.  It is rather like saying that we are not taking the braces 
off, we are taking the belt off.  People did not worry about the hole in the braces until they took the belt off.  The 
Government is providing only tenuous support for the welfare of the child.   

It could be said that section 23(e) is currently inadequate, and this will become glaringly obvious when section 
23(c)(ii) is deleted and replaced by the Government’s amendment.  As well as allowing that to happen, why is 
the Government saying that stability is not a requirement in a relationship?  

Hon N.D. GRIFFITHS:  I would hate Hon Peter Foss to think that I do not understand the point he is making.  
Hon Peter Foss will agree that understanding and agreeing are not the same thing.  I will give the explanation 
that the member seeks.  At the moment there is no time limit on the duration of the relationship for married 
couples seeking to access IVF or for couples cohabiting in a heterosexual relationship - the classic de facto 
relationship - to have been living together for at least five of the immediately preceding six years.   

The Government proposes to remove that from the Bill.  The policy position is that it would be inequitable to 
allow couples to access IVF without a time requirement, where the cause of the infertility related to the woman 
or the couple was married, but to have a time limit where the reason for the infertility related to the male and the 
parties were not married.  That is the policy and the member can agree or disagree as he will.   

Hon BARBARA SCOTT:  I find that quite extraordinary, and I am not sure whether my hearing is fading or 
whether I have misinterpreted what the minister said.  I understood the minister to say that at the moment it is 
not necessary for a heterosexual couple to have lived together for five out of the immediately preceding six 
years.  That provision is contained in section 23(c)(ii) of the Human Reproductive Technology Act, which the 
Government is proposing to delete.  I also find it extraordinary and unacceptable that the minister said, in answer 
to my concerns, that the rights of a child are covered in section 23(e) of the Human Reproductive Technology 
Act.  He also said that the Government is concerned about the child that is likely to be born; however, it does not 
give credence to the concerns we have expressed about removing the age or the instability requirements from the 
Act.  The minister dismisses the major issue of the instability of a relationship and allowing a child to be born 
into an unstable relationship by saying only that the rights of the child are dealt with in section 23(e).  I find that 
astounding. 

Hon PETER FOSS:  I remarked earlier that the Government has completely removed the status of marriage and 
has established de facto relationships with the same status as marriage.  The answer given by the minister 
virtually says what I have said all along: the Government has created a status equivalent to marriage for a de 
facto relationship.  There is a difference between a de facto relationship and a marriage.  A married couple has 
made a commitment to each other.  It is clear that they have made a commitment to that relationship.  It is a 
significant commitment.  They say before witnesses that they will cleave to one another for the rest of their 
natural lives.  That is the commitment a couple makes in public before witnesses.  That is why it is given that 
status in our society.  Marriage is a commitment.  On the other hand, a de facto relationship can be anything.  It 
can be a refusal to commit.  People may be in a de facto relationship because they do not want to commit.  
Frequently that is the reason.  I do not mind, under those circumstances, imposing for the purposes of property 
law some obligations when they acquire property or live together and meet mutual financial obligations.  I do not 
have a problem with a de facto couple who might not be prepared to commit to one another, but have incurred 
obligations which we will enforce as a matter of law.  However, to then use that definition for all purposes and 
treat it as if there had been a commitment is nonsense.  The one thing we can say about every married couple is 
that they have made a major commitment.  That starts from the day they get married.  It does not require a whole 
lot of tests as to whether they live together, have sex or all the other things, because they have committed 
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themselves to that relationship for the rest of their lives.  That is what makes a marriage; whereas in this Bill a 
person in a de facto relationship can have multiple partners and be totally without commitment.  Often, because 
of people’s lack of commitment, they have to be pulled up and told they have some obligations to fulfil.  A 
person might think it is good to take advantage of the other partner, but he has some commitments that we will 
impose on him against his will.  This clause is the reverse.  It says there is no obligation.  Why does the 
Government make marriage and de facto relationships identical when they are not?   

I will put to the minister what is implicit in the Act: the persons seeking to be treated as part of a couple have 
given a commitment to one another whether through being married to each other or through cohabiting in a 
heterosexual relationship as husband and wife and have done so for periods over at least five years during the 
preceding six years.  That is how I read that.  What is implicit is that people are committed.  They could have 
committed themselves by getting married or by demonstrating their commitment in another manner.  We could 
ask them to demonstrate their commitment by imposing a period of cohabitation of five out of six years - I do not 
know whether that is the proper test - but at least there should be some commitment to that relationship.  We do 
not have even that commitment.   

Section 23(c)(i) and (ii) is in the Act because the Parliament thought there should be some demonstration of 
commitment.  If a married couple has demonstrated their commitment to each other they can access IVF 
treatment, but a de facto couple does not have to demonstrate anything.  Why must we deny some reality to 
marriage?  Why is the Government determined to break down all distinctions between marriage and de facto 
relationships?  Can the Government not see that it is not enough for a person to have sex with somebody or for a 
person to live with somebody, or whatever test the Government has used; people must have a commitment to a 
relationship before they have children.  I do not care how the Government phrases it and I am not concerned 
particularly if five out of six years is a better way of demonstrating it, but there is better terminology in the 
Adoption Act. 

I ask the Government to not allow in-vitro fertilisation to be available just on the basis that someone wants to 
have a kid and that the person happens to have someone who falls within the definition of section 85 of the 
Interpretation Act.  That to me is disgusting.  The only protection for children in this Bill is not that their welfare 
and interest must be paramount but only that consideration has been given to their welfare.  The Adoption Act 
states that the interests of children are paramount and officials have been appointed to ensure that their welfare is 
paramount.  However, the Government’s attitude under in-vitro fertilisation legislation appears to be that we do 
not have to worry about the result because we are just shifting bits of egg and sperm about.   

Voting for this Bill will endorse the Government’s attitude.  The Act imperfectly provided a form of protection 
for children when it was first legislated, but now it has been treated as a find-and-replace exercise such as one 
conducts on a document on a word processor.  Occasionally, I get a feeling that the Government drafted this 
legislation by putting the Act into a word processor and telling the computer to replace “husband and wife” or 
“de facto” with “de facto partner”.  The computer went “blurrup” and it was all done.  The Government did not 
have to think about it because it got the word processor to do it. 

Frankly, this legislation has not been thought through.  I do not agree with the fundamental idea that same-sex 
couples should be permitted to use this process and I certainly do not accept that a provision that protects 
children should be taken from the Act and not replaced with some other provision.  I do not know whether the 
provision in the Act for married couples continues to be imperfect.  All I know is that the Government is 
unnecessarily stripping away the interests of children with no basis and on no principle. 

Why is the Government doing it?  Time and again during debate on this Bill we have heard the Government 
defend a clause because that is the way in which it was written.  It may not make sense or have any logic or 
principle behind it but because it is written in that way and because the Opposition did not object to it before 
debate on the Bill, the Government has stuck with it.  The Government will not back down because it says that is 
the way it was done and that is the way it will stay.  That stinks!  I do not like it.  The Government should 
consider coming up with an amendment to provide for stability in the relationships into which these children will 
be born. 

Clause put and a division taken with the following result - 
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Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O'Brien 

Clause thus passed. 

Clause 75:  Section 24 amended - 
Clause put and a division taken with the following result - 

Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O'Brien 

Clause thus passed.  

Clause 76: Section 26 amended - 
Clause put and a division taken with the following result -  
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Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Ken Travers Hon Simon O'Brien 
Clause thus passed.   
Debate interrupted, pursuant to standing orders.   
[Continued on page 8565.] 
 


